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The
Lawsuits

of Outcault,
Dirks

and Fisher

BY MARK D. WINCHESTER

he gquarter century following the

Yellow Kid's debut saw several signifi-

cant lawsuits involving the prominent

cartoonists R. F. Outcault, Rudelph

Dirks, and Harry Conway (Bud) Fisher.
These cases are traditionally depicted as the
prototypic conflict between a rebellious cartoonist
and a greedy newspaper in a binter court banle. In
the model case usuzlly described, the cartoonist
loses control of the title and the ongoing feature,
but retains the use of the characters under a new
title or in a new featre. This perception of litiga-
tion involving early comic strips is widespread, with
the newspaper left with the empty shell of the
feature without its creator, and the cartoonist
winning the creative rights to the essence of the
work.

In contrast to the mythology surrounding these
cases as battles over ownership, they were actually
argued and decided on issues of libel, trademark,
unfair competition, and disputed contracts. Each
case had its own merits and none follows the
pattern reported in several comic strip histories.

The Yellow Kid made his first of six appearances in
Richard Felton Outcault's The Huckleberry Volunteers
on 16 April 1898 (page 12). This eleven-cartoon series
in the New York Journal commented on the tense
situation between Spain and the United States.

The opinions rendered in these lawsuits offer a
wealth of information about issues relating to
cartoon art, copyright and trademark that is fre-
quently overlooked in many studies.

The most legendary of all carteon art-related
cases are the Yellow Rid lawsuits between the New
York World and the New York fournal. A substantial
body of writing supports the idea of Yellow Kid
lawsuits, but significant evidence places this notion
in question. Contrary 1o popularly held belief, these
cases may be just legend, because the reports of
their existence are not documented. Several writers
argue that there was a Jandmark case involving
R. F. Outcault’s Yellow Kid and some expand the
argument further to state that the case became a
legal precedent for cartoon art ownership issues in
later years.! Roy L. McCardell's 1905 “Opper,
Outcault and Company” is the earliest source found
that discusses the Yellow Kid lawsuits:

There were lawsuits for breaking of contracts
and for infringement of copyright broughr by
both papers. and the comic artists profited.
The suits were of importance chiefly 10 the o
papers engaged; but the Yellow Kid gained a
place in literary history, albeit himself most
unliterary.”

McCardell's brief reference to legal action does not
mention an opinion resulting from the lawsuits nor
does he imply that these cases were heard through
to the point of a decision. He simply notes that
there “were lawsuits . . . brought.”

If there were lawsuits for the breaking of
contracts and infringement of copyright, then the
New York World must have sued Outcault specifi-
cally at a time when entire staffs were purchased
from one newspaper to work at another. If
McCardell's story is accurate, then the New York
World must also have sued the New York journal
for copyright infringement over the Yellow Kid
property (with the fournal counter suing). How-
ever, at that time cartoon art was perceived as a
static form (at best, illustrations linked by a com-
mon theme) rather than a dvnamic serial feature
where characters, relationships, and situations
developed over time through a series of images.*

Edward Pinkowski's 1953 Forgotten Fathbers
elaborates on McCardell's story:

When required to boost the Yellow Kid three
times each Sunday, he [Outcauli] almost quit
the Hearst paper. He didn't know from one
week to the next what his next comic strip
would invelve. The kid of his exuberant fancy
began to fade. Luckily for him the cours, after
a bitter legal battle between Hearst and
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Detail from “A Snowball in Hogan's Alley,” 28
December 1896. lllustration courtesy of Richard D.
Qlson. George Luks's Yellow Kid appeared in the New
York Worlds McFadden's Row of Flats immediately
following Qutcault’s departure for the New York Journal
in late 1896,

Pulitzer, ordered Hearst 1o transfer the Yellow
Kid to the New York World. Taking it off his
hands saved the anist from going entirely dry.*

Bill Blackbeard expands Pinkowski's version:

The furor kicked up by the widely publicized
legal bartle between the World and the Joravial
over the rights to the Hogan's Alley characters
(which resulted in Outcault retaining the right
to continue the characters and the World
holding control of the Hogan's Alley name and
figures as well) irked him [Outcault] also.®

The flaws in Pinkowski's version of the story can
be documented as a distortion of fact. Both Coulton
Waugh and Stephen Becker note that Pulitzer hired
George Luks to continue the feature because he
had a legal right 1o do so. and neither writer
suggests any litigation connected with this deci-
sion.” Furthermore, Pulitzer's New York World
ended its regular use of the Yellow Kid prior to the
cessation of the feature in the New York fournal.
Another tlaw in the concept of a “widely publicized

Eddy’s “A Feast of
Reason and a Flow
of Sparkling Humor™
(New York Journal.
30 October 1898, 2),
an advertisement
used to promote the
Journal's Sunday
comic supplement.

2N S
Detail from H. B. Ao E}\K

IS HE AN ORPHAN?—NIT!

Charles Greening Bush’s “Is He an Orphan?—Nit!”
(New York Journal, 6 November 1896, 2) was inspired
by a report in the New York Telegram of a “young
person . . . found wandering aimlessly about Herald
Square late Tuesday night. He wore a coat made of
Evening Telegrams, and said he had shaken the
Popocratic party. So far very little has been learned
concerning his antecedents.” The Journal added this
illustration and the comment that “upon being
reprimanded the Kid said: ‘Naw; | was lookin’ for de
Herald's New High Water Mark."™

18
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legal battle™ is that Outcault abandoned the location
“Hogan's Alley™ (New York World) for the new
location of “McFadden’s Row of Flats™ (New York
Journal). It is, therefore, very unlikely that any of
the parties involved contested the use of “Hogan's
Alley™ as a location or as the title of the feature as
mentioned above. Blackbeard supports the idea
that Ourtcault retained the right to his characters,
when evidence suggests thar this would not have
granted Outcault any rights over, or protections
from, other artists who chose to draw the charac-
ters. As interpreted at that time, copyright protected
specific drawings, but did not protect an artist/
creator from the use by someone else of estab-
lished characters in their original drawings. At the
turn of the century, a cartoonist was viewed as
performing work for hire, selling services and a
product to a larger corporate entity and being duly
compensated by the corporation. Cartoon art was
not distinguished from other forms of illustration
and was subject to the protections offered for
drawings and photographs that appeared in news-
papers.

One of the more recent asseriions about the
significance of the alleged Yelfow Kid case was
made by Richard Marschall:

Luks's valiant attempt at imitation notwithstand-
ing. Joseph Pulitzer sued to stop Outcault from
drawing the Yellow Kid for Hearst's Journal.
The result of the notoricus court case was that
Outcault could draw his character for whom-
ever he wished. while publisher Pulitzer could
continue the feature with whatever artist he
chose 16 employ. So New York had two Yellow
Kids—one in Hogarn s Alley in the World and
one in the Yellow Kid in the Journal (Since the
legal issues revolved around likenesses and
distinguishing characteristics, Luks’s character
for a few wecks wore bloomers instead of the
gown and was once even green instead of
vellow!)”

Marschall, like many of his predecessors, makes
assumptions based on previous assertions without
providing further documentation.

Specific events in Quicault’s career and the
appearance of the Yellow Kid suggest that the
existence of such a case is plausible, but the
preponderance of evidence does not support it.
Prior to moving from the New York World to the
New York Journa! OQuicault initiated copyright
applications for designs of the Yellow Kid with the
first of his three requests dated 7 September 1896.%
Although he demonstrated concern regarding
ownership of the character before the move,

afterwards there were several cartoonists drawing
Yellow Kids: Luks' version of the feature ran in the
New York World, Outcault's Yellow Kid feature
appeared in the New York fournal. other journal
staff cartoonists exploited the character for a variety
of other uses in that newspaper, and an unknown
number of artists were contributing antwork for the
non-newspaper related enterprises. The New York

Journal, for example. published Yellow Kid draw-

ings credited to J. Campbell Cory,” Archie Gunn."
H.B. Eddy."” and C.G. Bush.” in addition to numer-
ous uncredited Yellow Kid drawings for advertise-
ments and illustrations. Similarly, the Yellow Kid
was used as a spokesperson in marketing many
products, with Outcault and non-Outcault Yellow
Kids sanctioned “by permission of N.Y. Journal”

Qutcault’s claims (if they were made) would
have been weakened by this permitted use of the
character by other artists, since he and the New
York forrnal allowed other artists 1o use the
character without reprisal or threat of legal action.
If the New York World felt that Ourcault’s Jater work
was an infringement of their property. then they
would have been compelled to sue the multitude of
companies employing the Yellow Kid to promote
their products, a small complement of artists who
executed the artwork, and the New York Journal for
sanctioning this use,

Despite extensive use of the character, Outcault
felt that his claims on the Yellow Kid rights were
secure enough to be a definable propertv for trade
or sale to others. On 4 February 1898, Qurcault and
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Connor assigned the copyright for
McFadden's Flats and the Yellow Kid to the
McLaughlin Brothers,* just two days prior
10 Qutcault’s last regular Yellow Kid feature
in the New York fournal on 6 February
1898."* Qutcault’s lax observance of copy-
right assignment presents another signifi-
cant discrepuncy because he did not stop
using the Yellow Kid character later in
drawings published in both the New York
Jowrnal and the New York World. Two
months after assigning his copyright of the
Yellow Kid, Outcault included the character
in his series The Huckleberry Volunteers in
the New York journal* and in the follow-
ing month the character made one-time
appearances in Outcault's The Casey Corner
Kids' Dime Museum and The Bud and Blossont of
the Yellow Kid in the New York World ™

To the litigious contemporary American society.
it seems unthinkable that either the New York World
or the New York Jowrnal would let the other
newspaper freely use the character of the Yellow
Kid without the threat of legal action, but an
extensive search for Yellow Kid lawsuits has not
uncovered any cases related to that character.”
There may have been a controversy with both
newspapers agitated by the appearance of the
character in the other newspaper, but its continued
use by both newspapers demonstrates that neither
party was successful in establishing that the other
was using Outcault's creation unlawfully. Likewise,
there is no evidence that a case was pursued to an
eventual decision in a higher court; but it is pos-
sible that proceedings were initiated and an out of
court settlement was reached prior to a decision. A
case could have been heard in a lower court where
the rendered opinions were not published. In any
event, a Yellow Kid case did not establish a prece-
dent for other canoon art-related court cases. That
honor was accorded to the Buster Brown decision
of 1900, cited in several subsequent cases involving
cartoon art, copyright, trademark, and ownership
issues.

In the day-to-day process of publishing
Ourtcault's work, the New York World registered his
cartoons for copyright as a part of the newspaper
and subsequently held proprietary rights 1o those
specific cartoons and those specific titles. Anything
that Outcault drew for another newspaper from that
point on could not duplicate the New York World's
published copyrighted drawings nor re-use their
copyrighted titles. Any use of “Hogan’s Alley” in the
title or specific character names from the feature (if
they appeured in the feature) could have been

Detail from Buster Brown by Richard Felton Outcault as
published in the New York Herald 27 August 1805

(page 1).

construed as copyright infringement. The likenesses
of the characters were, however, not strictly pro-
tected by copyright and could be re-used by any
cartoonist or illustrator for any purpose as long as
they were not an exact copy of a previously
copyrighted drawing. Similarly a photograph could
be registered for copyright, although the subject of
a specific photograph could not.

This resulted in occasions where two (or more)
similar comic strips were published in different
newspapers with different titles and subtle nuances,
but nearly identical premises, situations, and
characters. In such a case, the owner of each title
(for example Hogan's Alley and McFadden's Row of
Flats) had the legal right to license subsidiary rights
1o those titles and characters for the purposes of
commercial exploitation. When Outcault moved to
the Journal, although he changed the location from
“Hogan’s Alley” to “McFadden’s Flats,” he retained
the use of the likenesses of the characters, includ-
ing Mickey Dugan, the Yellow Kid.

R. F. Quicault created Buster Brown to follow
the success of his Yelfow Kid, L'il Mose and Kelly's
Kindergarten features. The Buster Brouwn feature
first appeared in the New York Herald on 4 May
1902. Quicault was persuaded to rejoin Hearst's
New York Journal, ended the feawre in the Herald
on 31 December 1905 and restarted it two weeks
later in the Journal After Quicault left, the New
York Herald published old Buster Brown install-
ments, then continued Buster Brown with artists
other than Outcault.’® As a result Ourcault sued the
New York Herald 10 stop them from producing a

20
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Detail from Buster and Tige by an unknown cartoonist
as published in the New York Herald 7 January 19086

(page 4).

feature even similar to Busrer Broun. The New
York Herald Company, in turn, sued the Star
Company (the parent publishing company of the
New York fournal) for the trademark of the Buster
Brown title and the right to continue the feature
employing any artist of their choice.

In 19006 both cases were tried in the same courn
by the same judge, with the New York Herald
Company’s case being heard first. The Busrer
Brown case, New York Herald Company v. Star
Company, was decided on the basis of rademark
and trade-name issues (as opposed to copyright),
as was Oulcall [sic] v. New York Herald. In the first
case the court held that the New York Herald
Company had the right to continue the use of the
title Buster Brown, as it had become an exclusive
trademark of the newspaper through its published
use over a three and a half vear period. The court
noted that

whether or not the original draughtsman of the
so-called “Buster Brown™ pictures was in the
emplov of the Herald is immaterial: concededly
it bought them from him. paid for them.
published them (whether with or without
retouching, coloring, etc., is immaterial) and
headed the page on which they were published
with the words ~Buster Brown.™

In favor of the New York Heraid, the court issued a
restraining order against the New York Jourials use
of the title Busrer Brown, noting that this restriction
included Qutcault as well. The court concluded its

remarks by noting that the Star Company could

continue the feature as long as thev did not use the
title nor infringe on the previously published and
copvrighted drawings:

Mr. Outcalt [sic] or any one else whom the
defendant may choose to employ, is entirely
free 1o design. draw, color, and publish comic
pictures of the same kind as those to which
plaintiff has prefixed that title, provided only
that they do not so closely imitate pictures
alreadv published and copvrighted as to be an
infringement thereof.

In the view of the court, the title (Buster Brown)
and the individual published drawings were subject
to copyright. but the characters in general (includ-
ing elements of likeness, costume. and demeanor)
were not tangible enough to merit copyright nor
trademark. Outcault and the Star Company were
free to use the character of Buster Brown, bur not
the name nor the title.

In Qutcall [sic]l v. New York Herald, Ouicault
argued that he had the right to exclude the New
York Herald from use of the characters and the title,
despite the fact that he sold his artwork to the
newspaper and thev held the copvright to his
comic strips published in the New York Herald. The
court noted Outcault’s contention that the New York
Herald s use of Buster Brown was

unfair competition in trade for anv one else to
draw and offer for sale any other pictures in
which, although the scenes and incidents are
different, some of the characters are imitations
of those which appeared in the earlier pictures
which complainant sold 1o defendant.”!

Although Outcault had sold his pictures to the New
York Herald and they ~colored, copyrighted and
published™ his work, he held that he maintained
the creative rights to his characters.

[Outcault] although he never copyrighted them
and did not acquire any right to the title in
connection with newspaper publication, has,
nevertheless, some common-law title to indi-
vidual figures therein displaved, which he can
maintain to the exclusion of others, who depict
them in other scenes and situations.”

The court was not sympathetic to Outcault’s claim,
noting that =it is sufficient to say that no authority is
cited supporting this proposition, which seems
entirely novel and does not commend itself as
sound.™ His motion was denied.

The existence of these cases further decreases
the likelihood of the Yellow Kid case. Because
Outcault was the creator of both the Yellow Kid and
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Buster Brown, it scems inconceivable that any legal
action initiated on behalf of the former would not
have been applied in the latter case. There were no
references to a prior case involving the Yellow Kid
and Outcault did not claim rights awarded in an
earlier case. Therefore it seems extremely unlikely
that there was a Yellow Kid case.™

In the Buster Brown cases the court only
recognized the composition and execution of a
drawing, refusing to entertain the idea of character
(including likeness and temperament) as a signifi-
cant element of cartoon art. Quicault’s suit is
notable as one of the first efforts for what is now
termed ~creator’s rights.” Outcault's failed bid was
an unfortunate precedent for other cartoonists who
sought similar protection for their characters and
artwork.

Two other cases direcly involve Buster Brown,
the 1907 Ourcanlt v. New York Herald Company
and the 1908-1909 New York Herald Company v.
Onawa Cltizen Company. In the 1907 case,
Outcault sued the New York Herald Company for
550,000 in damages on the grounds of libel.
Immediately after Outcault left the newspaper to
work at the New York fournal the New York [Herald
republished an early Buster Browsn comic strip. A
few days after reprinting “The Buster and His Bath,
the European edition of the newspaper published a
lerter critical of Outcault and the featwre. The
newspaper then reprinted the letter in the New
York edition with editorial commentary.

Hotel Lord Byvron
No. 16 Rue Lord Byron
Paris, Jan. 10. 1906.
To the Editor of the Herald:

What is the matter with Buster and Tige.
children? 1 will tell vou. Mr. OQutcault has
evidently run out of ideas and no wonder! But,
unlike Mr. Gibson, he is not willing to attempt
something new. “The Buster and his Bath” that
vou saw in the Herald last Sunday was one of
the first of the Buster Brown series and ap-
peared in the New York Herald several years
ago when Buster was still somewhat raw and
crude. This accounts for the difference that
puzzled you.

“GRANNY.™®

Instead of explaining that Outcault had left the New
York Herald and that the newspaper was reprinting
earlyv installments of the comic strip, the newspaper
announced that the feature was past its prime and
used this as an opportunity to promote their other
cartoon art features:

Grumblers do not appear to realize that the
sere and vellow leaf period must arrive for
Buster as well as for all things. The power of
the European edition has provided its readers
with a new and exceedingly amusing pet,
“Little Nemo,™ whose popularity here with
voung and old alike is boundless.

Indeed, his adventures in Slumberland, the
latest cataclysm provoked by Sammy Sneeze,
and the agitated existence of those quaint little
creatures, the Tiny Teds, form an amazingly
popular feature of the weekly comic section of
the European edition that more than compen-
sates for the waning interest of Buster's
pranks.®

Although the New York Herald had been unchari-
table, the court found that Outcault failed to state a
cause of action: the words that were considered
actionable were sufficiently vague and did not
constitute libel.

In the 1908-1909 case, the New York Herald
Company, still holding the wademark for Buster
Brown, sued the Ouawa Citizen Company for the
illegal use of the terms “Buster Brown™ or “Buster
Brown and Tige™ as the title to a comic section of a
newspaper. The Canadian court acknowledged that
the Buster Brown trademark was upheld in the
United States with New York Herald Company v.
Star Company. The court found that Canadian law
did not protect the title or characters under trade-
mark laws, since the feature was not used to
promote a specific product but was an element of
the product being sold. It was suggested that the
New York Herald Company investigate
copyrighting the character and seek protections on
that basis.”

In contrast to the legal proceedings between
Outcault and the New York Herald, the Outcault
Advertising Company was successful in prosecuting
cases involving companies’ infringements on
Outcault’s copyrighted artwork. More than thirty
lawsuits involved Outcault’s firm and a conglomera-
tion of other companies, including Ouifcailt
Advertising Company v. American Furnitire
Company.” Oufcault Advertising Company v. Harry
Juseph Clothing Company.™ and Outcanll Advertis-
ing Company v. Young Hardware Company.™
Outcault also entered into legal baules over the
theatricul rights to Buster Brown in the 1907
Ouicaudi v. Bonheur® and the 1909 Ouwrcatdr v.
Lamar?™* The use of the Buster Brown character
was one of the most frequently contested issues in
the early history of cartoon art.

The suit involving Rudolph Dirks had little 10
do with the ownership of The Katzenjammer Kids




but was concemed with the contract between Dirks
and the Star Company. In the 1914 Star Company v.
Press Publishing Company, the Star Company (as
publisher of the New York Journal) sued the Press
Publishing Company (as publisher of the New York
World) and cartconist Rudolph Dirks, creator of the
Ratzenjammer Kids. The dispute centered on the
exclusivity clause in Dirks' contract with the Star
Company. After Dirks had a disagreement with the
New York Journal, he went to work for the New
York World while theoretically still under contract
with the Star Company. The Star Company sued 10
restrain Dirks from working for their competition,
although they were no longer interested in publish-
ing his work nor were they paving him in the
interim. The court found Dirks’ contract flawed in
that the Star Company expected that it could keep
the cartconist off of their pavroll as well as prevent
his working for any other emplover for the duration
of the contract, thereby creating a master and
servant relationship. The court found that the
clause in question was “unenforceable by injunc-
tion” and that Dirks was free to work for whom he
pleased.®

The most elaborate of the cases began in 1915,
and concerned the ownership issues of Bud Fisher's
Mutt and Jeff. Initially the Star Company (New York
Jonrnal) sued the Wheeler Syndicate to restrain
them from using the title Murr and Jeff in connec-
tion with the comic strip, maintaining their rights to
the trademark of Muit and jeff. and citing the
Buster Brown case as a basis for this claim. The
court found that

the right of the Star Company to a trademark in
the words “Mutt and Jeff,” as applied to a
comic section or sirip, is so doubtful and the
danger of deceiving the public is so great, that
no preliminary injunction should issue. ™

In August 1916 the Star Company continued 1o
argue that it held a valid right to the trademark of
the Murr and Jeff title, although the courts could
find no merit in their claims. In December 1916, the
United States Patent and Trademarks Office rejected
a claim of the Star Company to cancel Fisher's
registration of the words “Mutt and Jeff.™* Four
separate suits and counter-suits™ were eventually
argued through the court system until they reached
the United States Supreme Court in 1921, Uli-
mately, Fisher's rights to the trademark and trade-
name of Mutt and Jeff were affirmed. despite the
extensive arguments and protestations of the Star
Company.””

Throughout the cases described above involv-
ing comic strips. one major challenge to obtaining

an imparial hearing was the courts’ perception of
cartoonists and their work. The opinions rendered
regarded the cartoonists as “draughtsmen™ or
similarly skilled laborers with little creative input or
control. Throughout the early lawsuits, cartoonists
were perceived as newspaper staff illustrators, who
engaged in non-specific and non-creative work.
Above all, their work in newspapers was not highly
regarded and many people were hard-pressed to
describe the features as any form of “art.” Refer-
ences 1o comic strips in legal opinions demonstrate
this bias with great regularity. In one of the later
Buster Brown cases, comic strips were described
generally as

the nonsense that is produced by the brain of
the man writing for the diversion of the idle
that in truth is sold.”

The Katzenjammer Kids tared little better in the
definition offered by the courts:

a series of horrible but apparently popular
drawings representing the suppositious [sic]
experiences in varving surroundings of certain
nondescripts known as the Kawzenjammer
Kids.*

Murt and feff was probably described in the most
practical of terms, but the issues of the lawsuit were
more serious than Buster Brown and the
Ratzenjammer Kids:

a series of five or six pictures arranged in a
strip so as to cover the width of a newspaper
page, and depicting the progressive develop-
ment of a situation in which the oversized
“Mutt”™ and the undersized “Jeff™ are usually the
only participants and in which the laner is
usually the subject of malireatment by the
former."!

Each of the parties in the above decisions sought
certain rights of ownership, but in several instances
the courts were hesitant to affirm perpetual rights
to characters in comic strips. In New York Herald
Company v. Ottawa Citizen Company, the majority
opinion of the court noted that comic strips “may
be that kind of brain product that the copyright
might amongst other things be extended to or that
copyright might cover,” however the court was
“quite sure it never was intended those sections
should apply to such a thing.™*

These lawsuits have been recalled and dis-
cussed by writers of comic strip history, but none
appear 10 have been cited or quoted in those
studies. The opinions rendered in these cases
provide insight into the development of copyright
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and trademark issues in cartoon art. They also offer
a unique view of the early vears of commercially
successful comic strips from the perspective of their
creators and the challenges these cartoonists faced. @

LEGAL SOURCES CITED

Caliga v. Inter Ocean Newspaper Company. 215 1.5, 182, 30
5. C1. 38. 34 L. Ed. 150 (1909).

“Decisions of the Commissioner of Patents and of United
States Courts in Patent Cases, Decision of the Examiner
of Interferences: Star Company v. Fisher (Decided
December 22, 1910).7 Official Gazette of the United
States Patent Qffice, 236.1 (6 March 1917). 283-285.

Fisher v. Star Company, 160 N.Y.S. 693 (App. Div. 1916).
affd 188 App. Div. 964, 176 N.Y.S. 964 (1919), aff'd
231 NY. 414, 132 N.E. 133, 19 AL.R. 937 (1921), cert
denied 257 U.S. 654, 42 8. Ct. 94, 66 L. Ed. 419 (1921)

New York Herald Company ¢. Ottawa Citizen Company,

41 Can. 5. Cr. 229 (1909).

New York Herald Company v. Star Company. 146 F. 204
(N.Y. App. Div. 1906), aff'd 146 F. 1033, 76 C.C.A. 678
(2nd. Cir. 1906).

Cutcalt [sic] v. Nete York Herald, 146 F. 205 (N.Y. App. Div.

1906).

Ontcaulr v, Bonbeur, 120 App. Div. 168, 104 N.Y.8. 1099
(1907).

Ontcandt v, Lamar, 135 App. Div. 110, 119 N.Y .5, 930
(1909).

Ontcandt v. New York Herald Company, 117 App. Div. 534,
102 N.Y.5. 685 (1907).

Qutcauit Advertising Company v. American Furnilure
Company, 10 Ga. App. 211, 73 S.E. 20 (1911).

Quicault Advertising Company v. Harry Joseph Clothing
Company, 51 Ind. App. 35, 98 N.E. 1005 (1912).

Ourcatdt Advertising Company v, Young Hardware
Company, 110 Ark. 123, 1601 S.W. 142 (Sup. Cr. 1913).

Press Publishing Company v. Falk. 59 F. 324 (N.Y. App. Div.
1594).

Press Publishing Company ¢ Morning Journal Assoctation,
33 App. Div. 242, 53 N.Y.5. 371 (1898).

Press Publishing Company v. Moring Journal Association,
41 App. Div. 493, 38 N.Y.3. 708 (1899).

Star Company v. Fisher. 257 U.S. 654, 42 5. Ct. 94, 66 L. Ed.
419 (1921).

Star Company v. Press Publishing Company, 162 App. Div.
456, 147 N.Y 5. 579 (1914).

Star Company v. Wheeler Syndicate, Inc.. 91 Misc. Rep. 640.
153 N.Y.S. 782 (App. Div. 1915), 160 N.Y.S. 689 (App.
Div. 1916), aff d 138 App. Div. 964, 176 N.Y.5. 923
(1919). aff’d 231 N.Y. 606, 132 N.E. 907 (1921), cern.
demied 257 1.5, 654, 42 8. C1. 94. 66 L. Ed. 419 (1921),

Wheeler Syndicate. Inc. v, Star Company, 160 N.Y.S. 693
(App. Div. 1916}, aff'd 188 App. Div. 964, 176 N.Y .S
923 (1919). 132 N.E. 907 (1921).

NOTES

1. References to these cases proliferate in cantoon arn
histories written 1o from the 19405 10 the present day.
although none of the literature cites a specific case or
information from periodicals contemporary 1o the
controversy. Writers who claim this to be so include Rov L.
McCardell, ~Opper, Outcault and Company: The Comic
Supplement and the Men who Make I Evenybody's
Magazine 12:6 (June 1905), 764: William Murrell, A Hisrory
of American Graphic Humor, 1863-1938 (New York:
Macmillan, 1938), 138:; Edward Pinkowski, Forgotten Fathers

(Philadelphia: Sunshine Press. 1953), 161-162; Bill
Blackbeard, “The Yellow RKid,” The World Encyclopedia of
Connics, ed. Maurice Hom (New York: Chelsea House,
1976). 712; Richard Marschall, America’s Great Comic-Strip
Artists (New York: Abbeville, 1989), 25: and Judith
O'Sullivan, The Great American Contic Strip: One Hundred
Years of Cartoon Art (Boston: Bulfinch Press, 1990), plate
facing 148.

2. McCardell, “Opper. Outcault and Company,” 764,

3. Canoons were granted copyright protection for specific
drawings (including the elements of style, form and
composition). but did not equally protect the more abstract
concept of character. A character could be depicted by any
artist without fear of reprisal or legal action. as long as the
use of the character fell within the definition of ~fair use.”
For further discussion of these issues, sce Bruce P. Keller
and David H. Bemstein, ~As Satiric As They Wanna Be:
Parody Lawsuits Under Trademark and Copyright Laws,”
ALI-ABA Course of Stidy: Trademarks, Unfair Competition,
and Copyrights. November 4-3, 1994, Washington, D.C.
(Philadelphia: American Law Institute, 1994), 131-178.

4. Pinkowski. Forgorren Fatbers, 101-162.
3. Blackbeard, “The Yellow Kid.” 712.

6. Coulton Waugh. The Comics (1947, Rpt. Jackson:
University of Mississippi Press, 1991): Stephen Becker,
Contic Ant in America (New York: Simon and Schuster,
1939

7. Marschall. America’s Great Comic-Strip Arrists, 25,

8. Richard Felton Outcault, “The Yellow Dugan Kid,” design.
1896 copyright registration (30565), Copyright Division.
Library of Congress. rpt. O'Sullivan. The Great American
Comic Strip, plate facing 148. Registered later that vear were
“Yellow Kid,” design, 1890 copyright registration (66463)
and “Design of the Yellow Kid.” design, 1896 copvright
registration (68733).

9. I. Campbell Cory. “Four Days More and the Political
Campaign of 96 Will be Over,” cantoon. New' York Journal
30 October 1896, 5: Cory. “De're off in a bunch,” cartoon,
New York Journal 2 November 1896, 3.

10. Archie Gunn. ~George Boniface as a Chinese Yellow
Kid,” Yellow Kid caricature. New: York Journal 5 November
1896, 6.

11. H.B. Eddy. "A Feast of Reason and a Flow of Sparkling
Humor.” advertisement illustration. New York Journal 30
October 1896, 2; Eddy. “Out on Sunday.” advertisement
illustration, New York Jouwrnal 6 November 1896, 5.

12. Clharles] Glreening] Bush, ~Is He an Orphan*—Nit~
Yellow Kid caricature. New York forrmnal 6 November
1896, 2.

13. Qurcault and Connor. NY. copyright assignment of
McFadden's Flar and Yellow Rid 1o Mclaughlin Brothers (4
February 1898), copyright assignments (Vol. 19, p. 131),
Capyright Division, Library of Congress. The nature of
Connor's relationship to Ouicault is unclear, but he appears
1o have been a business associate of some stature.
Unfortunately, Cannor’s first name was not recorded in any
of the documents discovered to date, but his last name
appears in at least tve copyright notices anached to
Outcault's work. (See R.F. Quicault, jobnuy fones” School
Days, canoon, Ceveland Plain Dealer 20 February 1898, 27:
Ourtcault, fobnny jones” School Days, cantoon, Philadelphbia
Inguirer 20 February 1898, 40.) Jobnay Jones’ School Days
was A precursor to Quicault's Kelly s Kindergarten (later
Relly's Kids) that appeared in Pulitzer's New York World (and
svndicated in Pulitzer's St Lowis Post-Dispatch) from 16
Ocawober 1898 (*Opening of Kelly's Kinderganen for the Rids
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in Kelly's Roost—The New Teacher Makes Her Bow,™ 5t
Lanis Post-Dispatch. comic supplement, 4) through 6 August
1899 (-A Mad Doy Disturbs the Summer Repose of Kelly's
Alley,” 8t Louis Post-Dispatch, comic supplement, 4).
Qurtcaull’s freelance work in this period (for the New York
World, the New York Journal, and miscellaneous newspa-
pers) has been described by Richard Olson as Quicault’'s
“lost period” (letter o the author, 8 November 1994). The
examples that appear in the New York World show Qutcault
working with several established techniques of cantoon art:
the panoramic single panel, focussed single panel and
multiple frames. A variety of subjects (including social
classes. ethnic groups, generational groups, and animals),
with several locations (including street scenes, exteriors,
interiors, and country/pastoral scenes) are shown. The story
or “joke” of the piece is related in numerous ways, such as
the two-line joke at the bottom of the drawing, the “foolish
questions” later used by Rube Goldberg and Al Jaffee.
pandemonium panels, physical comedy, reversal of
expectation, and juxtaposition. This part of Quicault’s work
also includes a significant precursor to Buster Brown,
“Bobby Jones's Painful Impressions of his Day on
Grandfather's Farm™ (cartoon. 3t. Lonis Post-Dispatch 20
August 1899, comic supplement. 4), which is one of the
earliest examples of an Outcault child gening into seven
kinds of trouble, then atoning for his sins with a posted
resolution at the end of the feature.

14. R.F. Cutcault, "Yellow Kids of All Nations,” cantoon, New:
York Journal 6 February 1898, comic supplement.

15. The Huckleberry Volunteers began in the New York
Jowrnal as a commentary on the sinking of the Maine and
the impending erisis with Spain. The feature ran in the daily
newspaper from 8 April o 22 April 1898. The Yellow Kid
made his first appearance in this series in ~An Old
Acquzintance Meets Them in Cuba and Assumes Charge™ on
16 April and made a toal of six appearances in this series of
eleven cartoons.

16. R.F. Quicault, “The Casey Comer Kids” Dime Museum,”
cartcon, New York World 1 May 15898, comic supplement. 4:
Qutcaulr, “The Bud and Blossom of the Yellow Kid,”

cartoon. Nete York World 1 May 1898, comic supplement. 7.

17. This writer searched indices for plaintiffs or defendants
in cases possibly involving Outcault, Hearst. Pulitzer,
McLaughlin and Connor (as personal and cotporate names);
New York fournal (including N Y. Joronal and Journal), New
York World (including N.Y. World and World): Press
Publishing Company (parent publishing company of the
New York World), and Evening journal Associarion, Morning
Journal Assoctation and Star Comparny (parent publishing
companies of the New York Journal. Indices searched
include the Lexis and Westlaw datahases and the American
Digest System’s 1906 Decennial Edition of the American
Digest: A Complete Table of American Cases from 1638 to
1906 (51, Paul: West Publishing Company. 1911). While the
publishing companies were named in a small number of
cases as both plaintiffs and defendants and suits existed
between the two, a Yellow Kid case is not among them. See
Press Publisbing Company v. Falk 59 F. 324 (N.Y. App. Div.
1894): Press Publishing Company v. Morning Jouwrnal
Association, 33 App. Div. 242, 33 N.Y.S. 371 (1898). and
Press Publishing Company v. Marming Journal Association,
41 App. Div. 493, 58 N.Y.5. 708 (1899).

15. Although some comic strip histories and published legal
opinions refer 1o other cartoonists drawing Brster Brown,
none are credited with assuming responsibily for the comic
strip. Richard Olson notes that the later non-Outcault Buster
Brown installments in the New York Herald were unsigned
and “clearly inferior” (telephone interview, 20 December
194),

19. New York Herald Company v. Star Company. 146 F. 204
(N.Y. App. Div. 1906).

20. New York Herald Company v. Star Compeny.

21. Owcalt [sic) v, New York Herald, 146 F. 205 (N.Y. App.
Div, 1906).

22, Ouicalr [sic] v. New York Herald
23, Outcalr [sic) v. New York Herald.

24. It is, of course, possible that a Yellow Kid case was
heard in court, bur did not have an impact on later lawsuits
specifically involving Qurcault. Recent reports have
circulated about count documenits relating 1o the Yellow Kid,
but specific information about their contents has not been
published. Anyone with information regarding 2 Yellow Kid
case should contact the author care of this journal,

23, Ouicandr v. New York Herald Company, 117 App. Div.
534, 102 N.Y.5. 655 (1907).

26, Crcandt . New York Herald Company.

27. New York Herald Company v. Ottawa Citizen Company.
41 Can. 5. Ct. 229 (1909).

28. 10 Ga. App. 211. 73 8.E. 20 (1911).
29. 51 Ind. App. 35. 98 N.E. 1005 (1912).
30. 110 Ark. 123, 161 5.W. 142 (Sup. Cr 1913).

31. Outcault v. Bonbenr. 120 App. Div. 165, 104 N.Y.3. 1099
(1907

32. Quicault v. Lamar, 135 App. Div. 110, 119 N.Y.5. 930
(1909).

33. Star Company v. Press Publisbing Company, 162 App.
Div. 486, 147 N.Y 5. 579 (1914).

34. Srar Company v. Wheeler Syndicate, Inc., 91 Misc. Rep.
640, 155 N.Y.5. 782 (App. Div. 1915).

33. “Decisions of the Commissioner of Patents and of United
States Courts in Patent Cases, Decision of the Examiner of
Interferences: Star Company v, Fisher (Decided December
22, 1916),” Official Gazerte of the United States Patent Offtce.
236.1 (6 March 1917}, 283-285.

36. Star Company v. Wheeler Syndicate, Inc., 91 Misc. Rep.
640, 155 N.Y S, 782 (App. Div. 1915), 160 N.Y.5. 689 (App.
Div, 1916), «ff"d 188 App. Div. 964, 176 N.Y.S. 923 (1919},
aff’d 231 N.Y. 600, 132 N.E. 907 (1921}, cert. denied 237 U.S.
054, 42 5. CL. 94, 66 L Ed. 419 (1921); Fisherv. Star
Company, 160 N.Y.S. 693 (App. Div, 1916), a/fd 188 App.
Div. 964, 176 N.Y 5. 964 (1919), aff'd 231 N.Y. 414. 132 N.E.
133, 19 ALR. 937 (1921), cen. denied 257 U.5. 634, 42 5. (1,
94, 66 L. Ed. 419 (1921); and Wheeler Syudicate, inc. v. Star
Company, 160 N.Y.5. 693 (App. Div. 1916), aff’d 185 app.
Div. 964, 176 N.Y.5. 925 (1919), 132 N.E. 907 (N.Y. 1921).

37. For further information about the circumstances and
relationship between Fisher and the Star Company, see
Robert C. Harvey. “Bud Fisher and the Daily Comic Strip.”
Inles: Cartoon and Comic Art Studies 1 (February 1994),
14-25,

38. New York Herald Company v. Star Company.
39. New York Herald Company v. Ottava Citizen Company.
0. Star Company v, Press Publishing Company.

4l. Star Company v. Wheeler Syndicate, Inc., 91 Misc. Rep.
640, 153 N.Y.S. 782 (App. Div. 1915).

42. New York Herald Company v. Ottawa Citizen Company.
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